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	OBJECT OF REPORT
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1. Introduction

This report sets out the details relating to the transfer of employees from the Humber Cluster CTP/PCT to North East Lincolnshire CCG.
2.
Background
As a result of the Health and Social Care Act 2012 reforms to the NHS will see the abolition of Primary Care Trusts / Care Trust Plus organisations across the UK and a number of new organisations created, e.g. Clinical Commissioning Groups, Commissioning Support Unit, Public Health England, Area Teams etc from 1 April 2013. As a result of this act, North East Lincolnshire CCG has been through rigorous assessment and subsequently authorised as a CCG to operate from 1 April 2013.  
A staffing structure has been devised and consulted on to deliver the CCG themes going forward.  As part of the process the ‘National Policy on Filling Posts in Receiving Organisations’ has been followed by the Humber Cluster.  As a result 62 employees are currently expected to transfer to the CCG on 1 April 2013. 

This report sets out the transfer method and implications of the transfer for the North East Lincolnshire CCG. 
For clarity the sender organisation refers to a PCT / CTP from the Humber and North Yorkshire and York Cluster and the receiving organisation is North East Lincolnshire Clinical Commissioning Group.
2 Transfer  Arrangements 
The current legal opinion is that the transfer should be enacted in accordance with COSOP (Cabinet Office Statement of Practice for Staff Transfers in the Public Sector) and managed through the application of the staff transfer scheme. 

Cabinet Office Guidance (COSOP) states that in circumstances where TUPE (Transfer of Undertakings Protection of Employment Regulations 2006) does not apply in strict legal terms to certain types of transfer between different parts of the public sector, the principles of TUPE should be followed (where possible using legislation to effect the transfer) and the staff involved should be treated no less favourably than had the TUPE Regulations applied.  The guidance also states there should be appropriate arrangements to protect occupational pensions, redundancy and severance terms of staff in all these types of transfer.

Under the Health and Social Care Act 2012, transfer schemes made by the Secretary of State for Health, provide a legal mechanism for moving staff and their terms and conditions from their current employer to their new employer.

The Health and Social Care Act provides a list of permitted transferees (including local authorities) for existing employers affected by the reforms. If a transfer is covered by that list, it will be effected by a transfer scheme. This is the case for North East Lincolnshire CCG.  
The transfer scheme will be written, wherever appropriate, to ensure that the protections for staff are consistent.  

As with so much in this transition, the transfer scheme, which has been agreed, is unique to a complex set of reforms and transition arrangements, which have been ongoing for 2 years.
Negotiations between employers, trade unions and the Department of Health have concluded and it has been agreed that the transfer scheme and supporting arrangements provide transferring staff with:

· statutory continuity of employment

· continuation of current terms and conditions, including any contractual redundancy or severance entitlements

· continued access to the NHS or Civil Service pension schemes or a broadly comparable pension scheme

· post transfer protections against unfair dismissal for 24 months. 
A set of FAQs have been developed nationally around the transfer scheme and protections.  These are included  in appendix 1. Appendix 2 sets out a draft transfer scheme template. Please note that the schemes have yet to be made and there may be minor drafting changes necessary in the final schemes, or adaptations to deal with individual cases (e.g. where staff of one PCT are hosted by another).

4
Memorandum of Understanding 

To support any post transfer change processes, a Memorandum of Understanding (MoU) has been developed jointly with trade unions (see appendix 3 for template MoU). 
This agreed framework will be used to manage the process by which receivers and the trade unions will work together to enable effective harmonisation of contractual and non-contractual HR policies, local agreements and terms and conditions where there are local flexibilities that would otherwise make it difficult for new employers to achieve their business objectives within the first 24 months of their establishment. The MoU does not enable changes to core national terms and conditions for example pay, including sick pay, holiday pay, maternity pay, and any other terms and conditions contained within the relevant national agreements where there are not local flexibilities. 

The MoU is not applicable to staff in receiver organisations who joined as new appointees.

Receivers are already working through their Partnership Forums to agree a list of the policies and working arrangements that could be subject to harmonisation for their organisation. The list will require final confirmation and agreement between all parties before the transfer date, although it is possible that further areas of harmonisation will be identified after the transfer. Once a list has been agreed receivers will be able to sign and agree the final MoU for their organisation with their trade unions. The MoU will clearly set out how receivers and their trade unions intend to work together to effect changes across the receiving organisation during your first two years of establishment.
The terms of reference for the CSU Joint Trades Union Partnership Forum are currently being amended to include CCG representation and that it is anticipated that this will become the consultation and negotiation forum for the CCG
5
Implications for the CCG

The transfer scheme post transfer protections are a pragmatic response to widespread organisational change.  The transfer scheme and the associated Memorandum of Understanding  recognises that there are a number of new bodies being established, which will have staff transferring in from in some cases, 160 different bodies and employed on large variety of different contractual and non-contractual arrangements.  The transfer scheme and Memorandum of Understanding  allows for certain changes/harmonisation of policies and procedures to be undertaken in partnership with staff and trade unions, whilst also providing for some protections for staff.

The decision to provide a post-transfer protection in the transfer schemes for a time-limited period of 24 months will not prevent receivers from implementing any required organisational change either directly or indirectly associated with the transfer of functions from sender organisations on 1 April 13.  

The MoU does not enable changes to core national terms and conditions for example pay, including sick pay, holiday pay, maternity pay, and any other terms and conditions contained within the relevant national agreements where there are not local flexibilities. 
The 24-month post transfer protection clause in the transfer schemes restricts employers wishing to use dismissal and re-engagement as a means of enforcing change where agreement cannot be reached. If receivers can either demonstrate that the changes they wish to make are unrelated to the transfer, or they are able to establish an ETO reason entailing a change to the workforce they can enforce the changes through dismissal and re-engagement, should it be necessary to do so. This specific protection will only apply until 31st March 2015 and allows for changes to be made where agreement can be reached.

6.
Staff Communication 
All staff affected by the transfer have received a letter from their sender organisation (Cluster / CTP) to confirm the nature of the transfer and any measures that are planned.  A copy of the North East Lincolnshire CCG letter can be found in Appendix 4. 
All transferring staff will receive a final letter confirming the transfer during March 13. 
7
Next Steps 

Over the next few days the CCG will receive a schedule 3d which will contain the details of the employees transferring.  This will need to be signed by the Accountable Officer or the Deputy Chief Executive on behalf of the receiving organisation (CCG) and the Humber Cluster on behalf of the sending organisation. 
8.
Recommendation

Members of the Governing Body are requested to note transfer details.  
Appendix 1 – Transfer Scheme FAQs 

STAFF FAQs

The following FAQs apply to all transferring staff although there may be some variation in how arrangements are applied at a local level. For further information on your transfer, please refer to your HR advisers and / or trade union representatives.

Q. I am transferring to a receiver organisation, and TUPE applies. What protections will I have?

A. TUPE is a complicated area of law and the easiest way of answering this question is to say that TUPE protects all contractual terms and statutory continuity of service, before, on and after transfer, which in practice means that your terms and conditions of employment will automatically transfer to the new employer. This protection is statutory and not time limited.

Q. So if TUPE applies, can my new employer harmonise and make changes to my terms and conditions

A. There are some complex legal conditions attached to effecting any such changes where TUPE applies. In simplistic terms, where employers wish to make changes to contractual terms, they would need to be able to:

· identify a reason for the change that was unconnected to the transfer; or

· demonstrate an Economic, Technical or Organisational (ETO) reason entailing changes in the workforce.

In either case, they need to demonstrate the business need for the change, consult and in some cases negotiate with you and trade unions with a view to seeking agreement to the change. If no agreement can be achieved and your employer still wants to proceed, it is technically possible to dismiss and re-engage affected staff in order to enforce the change where either (a) or (b) above have been established. If neither is established, even where the changes are agreed with the affected parties, the changes will still be legally void.

Q. I am transferring to a receiver organisation and TUPE does not apply. What protections will I have?

A. In the people transition process to receiver organisations, most transfers will be enacted through transfer schemes or orders, which provide employment protections, regardless of whether TUPE itself applies. The transfer schemes and supporting arrangements provide transferring staff with:

· statutory continuity of employment;

· continuation of current terms and conditions, including any contractual redundancy or severance entitlements;

· continued access to the NHS or Civil Service pension schemes or a broadly comparable pension scheme. Where a person’s employment is transferred to another NHS employer, a Local Authority or the Secretary of State, that person remains entitled to the benefits conferred by the NHS Pension Scheme and NHS Injury Benefits Scheme; and

· specified protections against new employers using dismissal and reengagement as a means of changing terms and conditions of employment after the transfer for a period of 24 months.

Q. So if TUPE does not apply what can my new employer do to harmonise and make changes to my terms and conditions, (whether contractual or not)?

A. Transfer schemes will transfer employment contracts, which means terms and conditions will be protected at the point of transfer. After the transfer, employers may seek to change terms and conditions, through negotiation and agreement (this process is supported by the Memorandum of Understanding that supplements the transfer schemes). Some receivers have already begun the process of agreeing changes to policies and procedures (e.g. disciplinary and grievance policies) with trades unions and these will apply to staff directly after the transfer.

Core national terms and conditions for example pay, including sick pay, holiday pay, maternity pay, and any other terms and conditions contained within the relevant national agreements are excluded from such negotiations unless there are local flexibilities. These are covered by statutory and contractual obligations and negotiated through national arrangements.

To provide greater certainty to employees, for 24 months after transfer, the transfer schemes will make dismissals for reasons connected to the transfer automatically unfair. If a receiver were to propose changes, but could not reach agreement with the relevant trade unions or the affected employees, they would not be able to enforce them through dismissal and re-engagement unless the reason for the change were unconnected with the transfer, or an ETO reason entailing changes in the workforce could be demonstrated.  This protection will last until 31 March 2015.

The normal legal framework for employers seeking to change contractual terms of employees would then apply.

Q. How will any post transfer changes be implemented?

A. The Memorandum of Understanding (MoU) developed in partnership with trade unions can be applied at local level through local employee relations forums. The MoU sets out how employers and trade unions may work together after the transfer to enable effective harmonisation of contractual and non-contractual HR policies, local agreements and terms and conditions where there are local flexibilities. 

Trade unions have agreed to work with new employers before and after the transfer to identify areas for harmonisation. This identification process should be completed within the first year. In any event, both parties have committed to enable harmonisation to be completed by 1 April 2015. 

National terms and conditions, for example pay, including redundancy, sick pay, holiday pay, maternity pay, and any other terms and conditions contained within the national agreements, where there are not local flexibilities are covered by statutory and contractual obligations and are negotiated through national arrangements. Changes to these national core terms are not covered by the MoU.

Q. If I am transferring under TUPE, do I have to transfer on a Transfer Scheme?

A. TUPE provides the legal basis for the transfer. However, in line with the Health and Social Care Act 2012 the majority of transfers will be effected through a transfer scheme regardless of whether TUPE applies or not. Where TUPE applies, being included on the transfer scheme does not alter the protections afforded by TUPE.

Appendix2 – Memorandum of understanding Template
national health service, england
transfer schemes

The Health and Social Care Act 2012 ([INSERT NAME] [Strategic Health Authority/Primary Care Trust] [DELETE AS APPROPRIATE]) Staff Transfer Scheme 2013

The Secretary of State for Health, in exercise of the powers conferred by sections 300(1) and (3) and 301(1), (3), (5) and (6) of, and Schedule 23 to, the Health and Social Care Act 2012(
), makes the following Staff Transfer Scheme.

Citation, commencement and application

1. — LISTNUM "SEQ1" \l 2  This Scheme may be cited as the Health and Social Care Act 2012 ([INSERT NAME] [Strategic Health Authority/ Primary Care Trust] [DELETE AS APPROPRIATE]) Staff Transfer Scheme 2013 and comes into effect on 1st April 2013.

(1) This Scheme is made in connection with the abolition of the [INSERT NAME] [Strategic Health Authority/ Primary Care Trust] [DELETE AS APPROPRIATE](
).

Interpretation

2.  In this Scheme—

“the 1996 Act” means the Employment Rights Act 1996(
);

“permitted transferee” means a person mentioned in the second column of the table in Schedule 23 to the Health and Social Care Act 2012 (staff transfer schemes – permitted transferees);

“Secretary of State” means the Secretary of State for Health;

“transfer date” means 1st April 2013;

“transferee” means—

(a) in relation to a person identified in Columns 1 and 2 of a table in the Schedule, means the person identified in the corresponding entry in Column 4 of that table as the employer to whom that person’s contract of employment is transferred by virtue of paragraph 3 of this Scheme;

(b) in relation to a person who has been notified in accordance with paragraph 3(1), the permitted transferee identified in the notice as the employer to whom that person is to be transferred; and

“transferor” means [INSERT NAME] [Strategic Health Authority/Primary Care Trust] [DELETE AS APPROPRIATE].

Transfer of staff

3. — LISTNUM "SEQ1" \l 2  This paragraph applies to any person who, immediately before the transfer date, was an employee of the transferor and—

(a) is identified in Columns 1 and 2 of a table in the Schedule; or

(b) has, on or after 1st March 2013 but before the transfer date, been notified in writing by the transferor or transferee that they are to be transferred to the transferee on that date.
(2) Subject to sub-paragraph (5), any person to whom this paragraph applies is, on the transfer date, to be transferred to the employment of the transferee.

(3) Subject to sub-paragraph (5), the contract of employment of a person to whom this paragraph applies—

(a) is not terminated by the transfer; and

(b) has effect on and after the transfer date as if originally made between that person and the transferee.

(4) Without prejudice to sub-paragraph (3)—

(a) all the rights, powers, duties and liabilities of the transferor under, or in connection with, a contract to which that sub-paragraph applies are, by virtue of this paragraph, to be transferred to the transferee on the transfer date; and
(b) any act or omission before the transfer date of, or in relation to, the transferor in respect of that contract of employment or a person to which this paragraph applies, is, on or after the transfer date, deemed to have been an act or omission of, or in relation to, the transferee.

(5) Sub-paragraphs (2) to (4) do not operate to transfer the contract of employment of a person to whom this paragraph applies, or any rights, powers, duties and liabilities under or in connection with it, if that person has objected to becoming employed by the transferee and had informed the transferor or the transferee of that objection before the transfer date.

(6) Where a person has objected as mentioned in sub-paragraph (5), the transfer operates so as to terminate that person’s contract of employment with the transferor.

(7) Subject to sub-paragraph (8), a person whose contract of employment is terminated in accordance with sub-paragraph (6) is not to be treated, for any purpose, as having been dismissed by the transferor.

(8) Where the transfer involves, or would involve, a substantial change in the working conditions to the material detriment of a person whose contract of employment is, or would have, transferred under sub-paragraph (2) and (3), that person may treat the contract of employment as having been terminated, and that person is to be treated for any purpose as having been dismissed by that person’s employer.

(9) No damages are payable by an employer as a result of a dismissal falling within sub-paragraph (8) in respect of any failure by that employer to pay wages to a person in respect of a notice period which that person has failed to work.
(10) Sub-paragraphs (2), (3) and (5) to (8) are without prejudice to any right of a person arising apart from under this paragraph to terminate their contract of employment without notice in acceptance of a repudiatory breach of contract by that person’s employer.
Dismissal of employee because of transfer

4. — LISTNUM "SEQ1" \l 2  Subject to sub-paragraph (6) where a person whose contract of employment is transferred by paragraph 3 is dismissed by the transferee during the period starting on the transfer date and ending on 31st March 2015, that person is to be treated, for the purposes of Part 10 of the 1996 Act (unfair dismissal), as having been unfairly dismissed if the sole or principal reason for the dismissal is—

(a) the transfer itself; or

(b) a reason connected with the transfer that is not an economic, technical or organisational reason entailing changes in the workforce.

(2) This sub-paragraph applies where the sole or principal reason for the dismissal is a reason connected with the transfer that is an economic, technical or organisational reason entailing changes in the workforce of the transferee after the transfer.

(3) Where sub-paragraph (2) applies—

(a) sub-paragraph (1) does not apply;

(b) without prejudice to section 98(4) of the 1996 Act (general: test of fair dismissal), the dismissal is, for the purposes of sections 98(1) (reason for dismissal) and 135 (the right to a redundancy payment) of that Act, to be regarded as having been for redundancy where section 98(2)(c) of that Act(
) applies, or otherwise for a substantial reason of a kind such as to justify the dismissal of an employee holding the position which that employee held.

(4) Sub-paragraph (1) does not apply in relation to a dismissal of an employee if the application of section 94 (right not to be unfairly dismissed) of the 1996 Act to that dismissal is excluded by or under any provision of the 1996 Act, the Employment Tribunals Act 1996(
) or the Trade Union and Labour Relations (Consolidation) Act 1992(
).

(5) For the avoidance of doubt, sub-paragraph (1) does not prevent the transferee and a person whose contract of employment has been transferred by paragraph 3 from agreeing a variation of that contract for a reason specified in that sub-paragraph.
(6) This paragraph does not apply to a person whose contract of employment has been transferred to the Secretary of State.
Pensions
5. — LISTNUM "SEQ1" \l 2  Paragraph 3 does not apply—

(a) to so much of a person’s contract of employment as relates an occupational pension scheme within the meaning of section 1 of the Pension Schemes Act 1993 (categories of pension schemes)(
);

(b) to any rights, powers, duties or liabilities under or in connection with any such contract and relating to such a scheme or otherwise arising in connection with that person’s employment and relating to such a scheme.
(2) For the purposes of paragraph (1) and (3), any provisions of an occupational pension scheme which do not relate to benefits for old age, invalidity or survivors are not to be treated as part of that scheme.

(3) Any person whose contract of employment is transferred by paragraph 3 is not entitled to bring a claim against the transferor for—

(a) breach of contract; or

(b) constructive unfair dismissal under section 95(1)(c) of the 1996 Act (circumstances in which an employee is dismissed)(
),

arising out of a loss or reduction in rights under an occupational pension scheme in consequence of the transfer save insofar as the alleged breach of contract or dismissal (as the case may be) occurred prior to the transfer date.
(4) Where a person’s contract of employment is transferred by paragraph 3 to a local authority (“the employer”)—

(a) the person remains entitled to the benefits conferred by the NHS Pension Scheme and the NHS Injury Benefits Scheme as if that person were an officer in the employment of an employing authority within the meaning of regulations made under section 10 of the 1972 Act, or in pensionable employment within the meaning of regulations made under section 24 of that Act(
); and

(b) subject to sub-paragraph (5), the Pension Regulations are to apply to the employer (in respect of the person) as if, while the person is employed by the employer, the employer were an employing authority for the purposes of those regulations.

(5) In relation to a person to which sub-paragraph (4) applies who has before the transfer date opted-out of the NHS Pension Scheme—

(a) the Pension Regulations as applied by sub-paragraph (4)(b) do not have the effect that on transfer the person is automatically included in the Scheme;

(b) but the person retains any entitlement to join or rejoin the NHS Pension Scheme in accordance with those regulations.

(6) Sub-paragraph (4) ceases to apply if the employer chooses to offer, and the person accepts, employment in a new position.
(7) Sub-paragraph (6) does not apply where a person accepts employment in a new position if—

(a) the person is a public health specialist or practitioner—

(i) whose role in the new position involves them wholly or mainly undertaking public health practice or activity, and

(ii) if the person is not entered in one of the registers referred to in the definition of “public health specialist or practitioner” in sub-paragraph (8), who was, before the transfer date, notified in writing by the transferor that they are a person who, on voluntary transfer, will have a continued entitlement to benefits under the NHS Pension Scheme; or

(b) the person’s role in the new position involves them wholly or mainly undertaking public health practice or activity and the person—

(i) is entitled to join or remain in the NHS Pension Scheme under the Pension Regulations, and

(ii) is, on 1st April 2012, within thirteen years and five months, or less, of their normal pension age.

(8) In this paragraph—

“the 1972 Act” means the Superannuation Act 1972(
);

“the NHS Injury Benefits Scheme” means any scheme making provision for benefits for health staff in respect of injury or disease and which is established pursuant to section 10 of the 1972 Act, but excluding any scheme making provision for the early payment of a pension, allowance or gratuity in respect of ill-health;
“the NHS Pension Scheme” means any scheme making provision for pensions, allowances, gratuities or compensation for premature retirement for health staff and which is established pursuant to section 10 or section 24 of the 1972 Act, but excluding the NHS Injury Benefits Scheme;

“the Pension Regulations” means the regulations made under sections 10 and 24 of the 1972 Act which make provision for the NHS Pension Scheme and the NHS Injury Benefit Scheme;

“public health practice or activity” includes—

(a) health prevention;

(b) health protection;

(c) healthcare public health;

(d) public health analysing; and

(e) health promotion programmes for individuals from particular population groups, or in relation to the whole population within a certain geographical area;
“public health specialist or practitioner” means a person qualified or experienced in public health practice or activity who—

(f) is entered in the one or more of the professional registers maintained by—

(i) the General Medical Council(
),

(ii) the General Dental Council(
),

(iii) the Nursing and Midwifery Council(
),

(iv) the Health and Care Professions Council(
),

(v) the UK Public Health Register Board(
); or

(g) is not so entered, but who holds a post which is in one of the following Agenda for Change national job profiles(
)—

(i) Information Analyst Principal, Public Health Intelligence, AFC payband 8a-b,

(ii) Information Analyst Advanced/Team Manager, Public Health Intelligence, AFC payband 7,

(iii) Information Analyst Specialist, Public Health Intelligence, AFC payband 6,

(iv) Health Improvement Practitioner, AFC payband 5,

(v) Health Improvement Practitioner Specialist, AFC payband 6,

(vi) Public Health Researcher, AFC payband 7,

(vii) Health Improvement Practitioner Advanced, AFC payband 7,

(viii) Public Health Research & Development Manager, AFC payband 8a,

(ix) Health Improvement Principal, AFC paybands 8a/b/c,

(x) Public Health Consultant, AFC paybands 8a-9.

Transfer of rights or liabilities under or in connection with other contracts of employment

6. — LISTNUM "SEQ1" \l 2  This paragraph applies to a contract of employment, other than a contract of employment transferred under paragraph 3.

(1) Any right or liability under or in connection with a contract of employment to which this paragraph applies, which was enforceable by or against the transferor immediately before the transfer date, is, on the transfer date, to transfer to the Secretary of State.
(2) Any act or omission by or in relation to the transferor before the transfer date in connection with—

(a) a contract of employment to which this paragraph applies; or

(b) any person who entered into such a contract,

is deemed to have been an act or omission by, or in relation to, the Secretary of State.

(3) Any act or omission by or in relation to the transferor before the transfer date in respect of any right or liability of the transferor transferred under or by virtue of this paragraph, is deemed to have been an act or omission by, or in relation to, the Secretary of State.
(4) Anything (including the conduct of legal proceedings) which, when this Scheme takes effect, is in the process of being done by, or in relation to, the transferor in respect of any right or liability transferred under this paragraph is deemed to have effect as if done by, or in relation to, the Secretary of State and may be continued by, or in relation to, the Secretary of State.
(5) Any reference to the transferor in any contract or agreement (whether written or not), instrument or other document in respect of any right or liability transferred under this paragraph is to be treated as a reference to the Secretary of State.

(6) No right to terminate or vary a contract, agreement, arrangement, instrument or other document is to operate or become exercisable, and no provision of any contract, agreement, arrangement, instrument or other document is to operate or become exercisable or contravened, by reason of the transfer of any right or liability under this paragraph.

(7) Where, for the purposes of the NHS Injury Benefits Scheme, the last employing authority of a person who held a contract of employment with the transferor to which this paragraph applies is the transferor, the Secretary of State is, on and after the transfer date—

(a) to be treated in respect of that person as an employing authority for the purposes of the regulations under section 10 of the 1972 Act which make provision for the Scheme(
); and

(b) to be treated as that person’s last employing authority for those purposes.

(8) In this paragraph, “the NHS Injury Benefits Scheme” and “the 1972 Act” have the same meaning as in paragraph 5.

Transfer of records etc
7. — LISTNUM "SEQ1" \l 2  This paragraph applies to any information, data and records (including personnel and pensions records) created or held by the transferor immediately before the transfer date which relate to—
(a) a person whose contract of employment is transferred under paragraph 3; or
(b) a contract of employment to which paragraph 7 applies.
(2) The information, data and records referred to in paragraph (1) include—

(a) any original hard copy documents or records and documents or records that are kept in electronic form by means of a computer or other electronic device; and
(b) all general correspondence.

(3) The property, rights and liabilities which the transferor has, immediately before the transfer date, in relation to the information, documents and records to which this paragraph applies is, on the transfer date, to transfer to—

(a) in the case of information, documents and records relating to a person whose contract of employment is transferred under paragraph 3, the transferee; and

(b) in the case of information, documents and records relating to contract of employment to which paragraph 7 applies, the Secretary of State.

Modification of scheme
8. — LISTNUM "SEQ1" \l 2  Paragraphs 5(7)(a)(ii), 6 and 7 of, and the Schedule to, this Scheme may be modified after it comes into effect, in accordance with the following paragraphs.
(1) A modification to paragraph 5(7)(a)(ii) may be made only if it has the effect that a public health specialist or practitioner (within the meaning of paragraph 5) who is is not registered in one of the registers referred to in the definition of “public health specialist or practitioner” in paragraph 5(8), but who has not been notified as mentioned in paragraph 5(7)(a)(ii), is to be treated as if they had been so notified.
(2) Any modification must be agreed by—

(a) the Secretary of State;

(b) the transferee in respect of any person, property, rights or liabilities to which the modification relates; and

(c) any permitted transferee to a whom a person’s contract of employment, or any other property, rights or liabilities, are to be transferred in accordance with the modification.
(3) Subject to paragraph (4), a modification to this Scheme—

(a) must be made before 1st April 2014; and

(b) may have effect from such earlier date as may be agreed.

(4) A modification may take effect on any date, whether before or after the date of the agreement to make that modification, other than a date which is—
(a) before the transfer date; or
(b) after 1st April 2014.
Signed by authority of the Secretary of State for Health.

Name

Member of the Senior Civil Service

Date
Department of Health
Appendix 3 – Draft Memorandum of Understanding 

Memorandum of Understanding (MoU) between RECEIVER’S NAME and TRADE UNIONS’ NAME

1. This MoU sets out an agreed framework to manage the process by which RECEIVER NAME (the receiver) and TRADE UNIONS’ NAME (the trade unions) work together to enable effective harmonisation of contractual and non-contractual HR policies, local agreements and terms and conditions where there are local flexibilities.

2. This MoU is not applicable to staff in the receiver organisation who transferred under TUPE or joined as new appointees.

3. For the purposes of this MoU “harmonisation” refers to changes to contractual and non-contractual HR policies, local agreements and terms and conditions where there are local flexibilities within the 24-month time period. For example disciplinary and grievance, whistle blowing, job-related benefits, including broadband access and lease cars, pay protection. It is no admission that it means “harmonisation” for the purposes of the interpretation of any change under the Transfer of Undertakings (Protection of Employment) Regulations 2006 (the TUPE Regulations).

4. For the purposes of this MoU, harmonisation does not include core national terms and conditions for example pay, including sick pay, holiday pay, maternity pay, and any other terms and conditions contained within the relevant national agreements where there are not local flexibilities. These are covered by statutory and contractual obligations and are negotiated through national arrangements.

Principles of Cooperation

5. The trade union(s) and receiver(s) intend that their working relationship will be characterised by the following principles: 

a) To have an agreed list of contractual and non-contractual HR policies, local agreements and terms and conditions where there are local flexibilities which are to be harmonised. This will require a willingness to move position by each party in order to reach agreement on proposals relating to change.

b) Not to use dismissal and re-engagement except in those circumstances as provided for in clause (4) of the transfer scheme / order.

c) Demonstrate strong partnership working through openness and transparency between all parties.


d) Treating all staff fairly and consistently.

Trade unions and employers will work together to explain the protections offered to staff and any agreements reached as per the transfer scheme and will explain to members, local trade union and HR representatives how they will work in partnership to effect any changes or harmonisation post transfer.  

Areas of Cooperation

Partnership working


6. There has been good progress in the establishment of partnership working forums in relation to the transition of people into the new receiver organisations. Both parties commit to reinforcing existing arrangements and developing any additional arrangements where appropriate for the purposes of effecting this MoU.


7. These partnership forums do not supersede the legal requirements for negotiating changes to nationally set core terms and conditions.

Harmonisation
8. Trade unions and receivers commit to quickly identifying and agreeing those contractual and non-contractual HR policies, local agreements and terms and conditions where there are local flexibilities that fall into this definition. Both parties will work pre and post transfer to identify those areas for harmonisation and this identification process should be complete with in one year. In any event, both parties commit to enabling harmonisation to be completed within 24 months of establishment.

9. Trade unions commit to working with receivers to identify any associated issues relating to achieving harmonisation of contractual and non-contractual HR policies, local agreements and terms and conditions where there are local flexibilities within the 24-month period.

10. Trade unions will work with receivers to develop and consult on potential solutions to these issues, including (this list is not exhaustive):

a) To reach agreement on behalf of affected staff


b) To agree timelines for implementing the changes


c) To agree appropriate solutions such as compensation and protection periods where relevant.

Core terms and conditions


11. The TUs are not committing to negotiating changes to core national terms and conditions which form part of the national collective agreements for all staff employed in the NHS, Civil Service and any other senders, and which are covered by statutory and contractual obligations. 

12. Negotiations on these terms and conditions may take place outside this process through relevant national negotiating forums.

Escalation

13. Both parties commit to agreeing and being bound by an appropriate local escalation process to deal with situations where trade unions and receivers cannot reach agreement or progress is unsatisfactory in relation to the general timetable for change. We would expect this to be required in exceptional circumstances only.


14. For the purposes of this MoU, escalation for all NHS employing bodies will be to the Joint Chairs of the National NHS Staff Council. The Joint Chairs commit to resolving any such escalation expeditiously.


15. Appropriate escalation routes for Local Authorities will be confirmed and agreed by all parties prior to signing a final MoU.

Duration, modification and monitoring of this MoU

16. This MoU will operate alongside the Transfer Scheme (Order) [DN add specific details] clauses and will be reviewed by 1st April 2015. 

17. That the MoU is entered into having regard to the provisions of the schemes or orders under which staff have transferred to receivers:

a) Modification of the MoU will only take place by agreement of both parties and should be recorded in writing.

b) Monitoring of the MoU will be undertaken by both parties through an agreed process and timetable, but a review must take place at least twice a year.

Signatures

Appendix 4 - Measures letter sent to transferring employees 
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21 February 2013

Private and Confidential 

Dear 

Transfer to NHS North East Lincolnshire Clinical Commissioning Group 

Formal Staff Consultation

Proposed Measures

In line with the Government’s Health and Social Care Act 2012 and our commitment to engage in formal consultation with our staff, I am now in a position to be able to confirm the details of your proposed transfer to NHS North East Lincolnshire Clinical Commissioning Group (CCG).

We have been advised by the CCG that the measures as attached are proposed and a formal consultation process with both Trade Union Representatives and individual employees about aspects of the transfer is underway.

You will note in the proposed measures that the documentation refers to TUPE however I can confirm that your current employer and the CCG have agreed that the transfer of staff will take place according to the principles of TUPE – this means that the transfer of your employment will take place under the Cabinet Office Statement of Practice, January 2000 (revised November 2007) (COSOP). Under COSOP the employees involved in such transfers will be treated no less favourably than if TUPE applied in relation to protecting statutory continuity of employment and transferring on current terms and conditions. Your actual transfer, subject to confirmation from the CCG, will be effected through a Transfer Scheme.  

In practice this means that you will retain your current terms and conditions of employment including any contractual redundancy or severance entitlements. If you are currently a member of the NHS Pension scheme, you will be able to retain membership of the same scheme.  

You may have already had a consultation meeting with your manager prior to receiving this letter, however if you haven’t had the opportunity or you would like a further discussion a meeting will continue to be available to you. If you wish to arrange a consultation meeting or a 

further meeting please contact your local manager so that the necessary arrangements can be put in place. Should you have any queries in the meantime please do not hesitate to contact either myself, your staff side representative, or one of the Human Resource Managers.

We will also be liaising with the CCG to ensure that they have an opportunity to arrange information and consultation meetings with you during March. As soon as we have a confirmed date we will communicate with you again.

We will continue to communicate with all staff during this consultation period and a variety of documents pertaining to the transition arrangements can be found at www.nyycsu.org.uk/hrtransition
You do have the right to object if you do not wish to transfer to the CCG.  However, if you do object your employment with North East Lincolnshire CTP will cease on 31 March 2013 and you will have no right to receive a redundancy payment or any other severance payment.  We would ask that should you wish to object, you formally notify Tina Smallwood, Director of Human Resources, in writing confirming your objection and that you understand the consequences of doing so.   Although employees have the opportunity to apply for alternative positions no guarantee of alternative work can be provided.   The PCT policy on redeployment will not apply in the event that an employee objects to the transfer.

I would like to take this opportunity to remind you that as you are now confirmed in a function and post which will transfer to a known receiver, NHS North East Lincolnshire CCG, you are no longer designated as affected by change.   

Finally may I take this opportunity to wish you well in your role within the CCG and to reiterate that we will continue to support you during this difficult transition and to respond to your queries in a timely manner.  

Yours sincerely
[image: image1.wmf]
Tina Smallwood

Director of Human Resources
North Yorkshire & York and Humber Clusters

Enc.
Measures summary

As a new organisation (North East Lincolnshire CCG), we have a responsibility to inform our sender organisations of our proposed measures. Our rationale for proposing the measures listed below in all cases, is to enable us to start the process (as soon as possible) of developing a common culture and ways of working for our organisation. We also want to minimise the issues that can be created when staff feel they are being treated differently from one another without any sound business or legitimate personal reasons. In no case are we proposing changes to contractual terms and conditions or measures that will result in a material detriment to any one individual.  

In order to help senders with their consultation and staff engagement processes, we have tried to provide as much information about our organisation as possible below.

Summary Dataset:  North East Lincolnshire CCG 

	Statutory status of the organisation
	Authorised CCG 

	Head office address
	Athena Building

Saxon Court

Grimsby 

North East Lincolnshire 

DN31 2UJ

Telephone:  0300 3000 4000



	Office locations of transferred staff
	Athena Building

Saxon Court

Grimsby 

North East Lincolnshire 

DN31 2UJ

Telephone:  0300 3000 4000



	Parking Facilities available
	North East Lincolnshire CCG does not provide an automatic right to parking in any location. However there is parking facilities outside the Athena building that, subject to space employees can utilise. 



	Rail/bus connections / maps


	Click on the link below for directions / maps 

http://www.nelctp.nhs.uk/ctp/about/directions/ 

	Names & addresses of key contacts
	Deputy Chief Executive

Cathy Kennedy, 0300 3000 740, cathy.kennedy@nhs.net 

Helen Kenyon, 0300 3000 425, Helen.kenyon@nhs.net 

Athena Building

Saxon Court

Grimsby 

North East Lincolnshire 

DN31 2UJ

HR (provided by the CSU): 

Emma Kirkwood, Workforce Manager – 01482 315757, emma.kirkwood@nhs.net 

North Yorkshire and Humber Commissioning Support Unit

Workforce Team

Health House

Grange Park Lane

Willerby

East Riding of Yorkshire 

HU10 6DT

Payroll 

Nicola Gibson, 0191 2031691, nichola.gibson2@nhs.net 

NHS Payroll Services

Northumbria House
Unit 7/8 Silver Fox Way

Cobalt Business Park

Newcastle upon Tyne

NE27 0JQ    

Trade Union’s: 

See attached list  



	Date Staff would relocate
	Not applicable 

	Organisational Structure 
	See attached 

	Proposals / prospects for future development 


	Not Applicable 

	Threats against future development


	Not Applicable 

	Proposals to integrate transferred work into overall organisational structure


	Not Applicable 

	Proposals regarding relationships & integrity of existing North East Lincolnshire CCG team structures


	Not Applicable 

	Office Environment
	Open Plan, rooms available for private meetings on site.  NEL CCG operate Agile working.

	Organisational Culture:
	

	· Communications
	Team Briefs / Meetings, Internal intranet

	· Induction
	From 30/4/13 CBLS corporate induction programme, plus local CCG induction checklist under development .

	· Working Hours/Flexibility/Homeworking
	Full time – 37.5 hours per week.  Hours and working arrangements as per current terms and conditions.

Any working arrangement to be agreed with line manager

Any changes to working arrangements will be discussed and consulted on a 1:1 basis. 

	· Equal Opportunities
	See Attached Policy  

	· Dress Code
	Smart / business attire  

	· Policies & procedures


	North East Lincolnshire CCG recognise that Employees will transfer with their existing Terms and Conditions and Policies / Procedures.  Post April 2013 it may be necessary to review these policies / procedures in line with best practice.  Any reviews, where necessary, will be done in partnership with employees and their Trade Union Representatives. 

	· Pensions – staff currently contributing to or eligible to join an NHS pension scheme 
	Employees who are in the NHS Pension Scheme on 31 March 2013 will transfer with their exiting NHS pension benefits. 

	· Pensions – staff currently contributing to a non NHS pension scheme – e.g. LGPS 
	We are aware that there may be some employees transferring that are members of the Local government Pension Scheme.  Until we are provided with further details of this scheme we are unable to confirm if we will be able to recognise this scheme going forward.  

	· Childcare 
	There are no childcare facilities available 

	· Training & Development
	Agreed as appropriate with managers.   

	· Health & Safety Policy
	See attached policy.  In the absence of a CCG policy, employees are required to adhere to the Care Trust Plus Health and Safety Policy. 

	Facilities on site :
	

	· Canteen/Restaurant
	None 

	· Counselling
	Offered as part of OHU service if required following referral.  Not based on site. 

	· Occupational Health
	Facilities available but not offered on site. 

	Pay Date
	28th of each month (or the preceding Friday if this falls on a weekend or bank holiday).  

	Leave year
	1st April to 31st March.  We are aware that there may be some employees who leave is on a rolling basis.  At the current moment in time we would not expect to be change these existing arrangements. 

	Leave Entitlements
	As per Agenda for Change 

	COSOP measures
	NA

	TUPE measures
	In line with regulations 13, meaningful consultation will take place with existing and incoming employees. 



	Terms and Conditions of Employment
	Employees will transfer on their existing terms and conditions of employment. 

	Appeal Lines
	As per TUPE transfer legislation. 

	Loans
	N/A

	Salary Sacrifice Scheme
	The existing salary sacrifice scheme is for childcare vouchers.  This is currently provided by Computershare. A review of the salary sacrifice schemes taken up by any of the staff group transferring as we may use a different provider in any similar schemes.



	Change of Line Management
	There are currently no plans to change line management reporting lines.  Any changes will be discussed on an individual 1:1 basis. 

	Provision of IT and other equipment
	IT and other equipment required in the course of duty will be supplied by the CCG. 

	Requirements to undertake transformation post transfer
	There are currently no plans to restructure the CCG post transfer. 

	Performance Related Pay
	N/A 

	Lease Cars
	There are no plans for the CCG to offer Lease Cars.  The CCG understands that no employees transferring to the CCG will have a lease car.

	High Cost Area Supplement
	There are no high cost area supplements 

	Trade Union Recognition
	See attached Draft Terms of Reference 

	Notice Periods
	As per current individual contractual arrangements. 



	Recruitment and Retention Premia
	As per Agenda for Change 

	Pay Review
	National agreements 

Any agreements outside of national agreements will be agreed by CCG Remuneration Committee 

	Summary of measures
	To transfer over on existing terms and conditions. 

The CCG are not aware of any further changes to the structure over and above those already consulted upon at the Trade Union Partnership Meeting.  Should any further changes be necessary this will be done in consultation with the Trade Unions Partnership Forum.  



	Job Title 
	NA


Agenda Item No:   07











(�)	2012 c. 7.


(�)	Section [33/34] [DELETE AS APPROPRIATE] of the Health and Social Care Act 2012 (“the 2012 Act”) makes provision for the abolition of [Strategic Health Authorities]/[Primary Care Trusts] [DELETE AS APPROPRIATE].


(�)	1996 c. 18.


(�)	Section 98 was amended by the Employment Relations Act 1999 (c. 26), Schedule 4, paragraphs 5 and 15, and Schedule 9,  by the Employment Act 2002 (c. 22), Schedule 7, paragraphs 24 and 32, by the Employment Relations Act 2004 (c. 24), Schedule 1, paragraph 30 and by S.I. 2006/1031 and 2011/1069.


(�)	1996 c. 17.


(�)	1992 c. 52.


(�)	1993 c. 48.


(�)	Section 95(1) was amended by the Employment Relations Act 2004, Schedule 1, paragraph 29 and Schedule 2. Paragraph (b) was substituted by S.I. 2002/2034 except in relation to Government training schemes, agency workers or apprentices.


(�)	The relevant regulations are the National Health Service Pension Scheme Regulations 1995 (S.I. 1995/300), the National Health Service (Injury Benefits) Regulations 1995 (S.I. 1995/866), the National Health Service (Additional Voluntary Contributions) Regulations 2000 (S.I. 2000/619) and the National Health Service Pension Scheme Regulations 2008 (S.I. 2008/653), all of which are made under section 10 of the Superannuation Act 1972 (c.11), and the National Health Service (Compensation for Premature Retirement) Regulations 2002 (S.I. 2002/1311), made under section 24 of that Act.


(�)	1972 c. 11.


(�)	See the Medical Act 1983 (c. 54).


(�)	See the Dentists Act 1984 (c. 24).


(�)	See the Nursing and Widwifery Order 2001 (S.I. 2002/253).


(�)	See the Health and Social Work Professions Order 2001 (S.I. 2001/254).


(�)	See http://www.publichealthregister.org.uk.


(�)	The Agenda for Change national job profiles roles can be found at:


 � HYPERLINK "http://www.nhsemployers.org/PayAndContracts/AgendaForChange/NationalJobProfiles/Pages/NationalJobProfiles.aspx" ��http://www.nhsemployers.org/PayAndContracts/AgendaForChange/NationalJobProfiles/Pages/NationalJobProfiles.aspx�


(�)	See the National Health Service (Injury Benefits) Regulations 1995 (S.I. 1995/866)
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