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	Date of Meeting:
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	Agenda Section:
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OBJECT OF REPORT
	


	This report is brought to the board in order to:
· Notify the board of the decision taken under Chairman’s action taken on 23rd December 2014
· Ask the board to consider and comment on the emerging proposals for local arrangements
· Agree delegation of authority for finalising and submitting the application




	
STRATEGY
	


	The effective commissioning of primary medical services is critical to the delivery of the local service strategy, and in particular the Healthy Lives Healthy Futures programme.



	
IMPLICATIONS
	


	The enclosed papers provide an overview of key risks.




	
RECOMMENDATIONS (R) AND ACTIONS (A) FOR AGREEMENT 

The board is asked to 

	
	i. Note and ratify the decision taken by the Chairman on 23rd December 2014 to proceed with Joint (Level 2) co-commissioning arrangements for Primary Medical Services from 1 April 2015
ii. Consider and comment on the emerging proposals for local arrangements
iii. Authorise the Clinical Chief Officer to approve the content of the CCG application on 30th January 2015
	



	
	
	
Yes/No

	Comments

	
	Does the document take account of and meet the requirements of the following:
	
	

	i)
	Mental Capacity Act
	n/a
	

	ii)
	CCG  Equality Impact Assessment
	n/a
	

	iii)
	Human Rights Act 1998
	n/a
	

	iv)
	Health and Safety at Work Act 1974
	n/a
	

	v)
	Freedom of Information Act 2000 / Data Protection Act 1998
	Y
	

	iv)
	Does the report have regard of the principles and values of the NHS Constitution?
www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_113613
	Y
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PRIMARY CARE CO-COMMISSIONING DECISION AND SUBMISSION
1. Chairman’s Action
[bookmark: _GoBack]In recent weeks a number of briefings and discussions have been undertaken with the limited information available at the time at Council of Members, with clinical leads, and with board lay members. However, the timescales recently set by NHS England for expressing interest in co-commissioning required the board decision to be made in advance of the 15th January 2015 board meeting. It was therefore determined that the decision should be taken through Chairman’s action. The embedded document was circulated to all board members on 19th December 2014 explaining the need for this approach, and requesting members to comment to inform the chairman’s decision. 


On 23rd December 2014 the Chairman notified board members by email (below) of his decision that the CCG should progress an application for Joint co-commissioning arrangements with NHS England from 1st April 2015. 
Hi all, many thanks to those of you who sent your views on this important matter. I have also had further discussions with Peter Melton and Helen Kenyon.
There was a lot of mixed views on going for co commissioning at level 3 (full delegation) or level two (Joint with the Area team). There are clearly advantages and risks with both. One offers the chance of getting full control of the budget but comes with the requirement to manage the core contracts and some of the existing challenges faced by the Area team on our own with no extra resource. The other represents a more staged approach, working with the Area team, but creates a risk of not being in control of our budgets as we face an uncertain election year.
A number of soundings have been taken from NHS England, and various reassurances offered with regard to current funding being protected. On balance I have decided  we would be better off going for managing  the “PMS” / discretionary elements of the budget (level 2) and take the opportunity that will be provided to us after the election has taken place to reassess our position and if needed move on to full delegation (level 3) in 2016/17. 
This is clearly the safer option and although we have never been an organisation to flinch from innovation, during these uncertain times proceeding caution is perhaps the best advice.
Regards Mark
2. Emerging Local Proposals
The wide range of risks and benefits in Joint Co-commissioning are summarised in the annex to the embedded document above. The local arrangements will seek to mitigate the risks wherever possible (without reducing the potential benefits) 




2.1 National Requirements
There are a number of NHS England requirements that have been set for the co-commissioning arrangements, but those enable a reasonably high degree of local flexibility for Joint arrangements.  More details and background regarding general co-commissioning arrangements are available at https://www.england.nhs.uk/commissioning/pc-co-comms/

Recent national guidelines (including Conflicts of Interest and templates for Joint Committee Terms of Reference) that set out some key principles as follows: 
· the membership of the committee should be constituted so as to ensure that the majority is held by lay and executive members
· the specific composition is a matter of determination for individual CCGs, subject to the provisions of their constitution. However, the chair and vice-chair must always be lay members of the committee
· a standing invitation must be made to the CCG’s local Healthwatch and Health and Wellbeing Board to appoint representatives to attend commissioning committee meetings, including, where appropriate, for items where the public is excluded from a particular item or meeting for reasons of confidentiality. These representatives would not form part of the membership of the committee
· as a general rule, meetings of these committees, including the decision-making and the deliberations leading up to the decision, should be held in public (unless the CCG has concluded it is appropriate to exclude the public)
· the arrangements for primary medical care decision making do not preclude GP participation in strategic discussions on primary care issues, subject to appropriate management of conflicts of interest 
2.2 Local Governance draft proposal – Joint Committee
The joint committee would be established across three organisations – CCG, NHS England and NEL council. Membership proposal is currently:
· Lay chair – one of CCG Governing Body lay members
· 2 NELC members
· elected member nomination (potentially chair of H&WB board)
· NELC officer (probably DPH/deputy DPH)
· NHS England representative
· 2 GPs
· CoM chair/governing body vice chair
· CCG clinical lead for primary care/CoM vice chair
· CCG Chief Financial Officer
· Community representative - nominated by CCG (Accord member)

Attendees:  Healthwatch representative, H&WB board representative (if not included above). There is also a suggestion that we may wish to have a local provider organisation representative either as a full member, or in attendance.

Quoracy : 4 (of 8), with at least two of the three member organisations represented and non-GP attendees being in the majority.

Frequency of meetings: minimum bi-annual (probably quarterly initially)
Advisory sub group: based on the existing CCG primary care (GP) development group, which has wide General Practice attendance as well as LMC, NELC and NHS England representatives.
2.3 Local Governance draft proposal – Pooled funds
A section 75 pooled fund is proposed, hosted by the CCG, which all three organisations may contribute to. 
At 1st April 2015 NHS England contribution will not include core contract funding or primary care estate, but will include all other (discretionary) NHSE primary care budgets for NEL practices. CCG will contribute all its primary care budgets. NELC will not contribute at this stage. 
A risk management protocol will be drawn up – content proposals are not yet agreed but they will include contributions, and management of overspends and underspends. For example:
· No organisation to take money out of pool in-year unless agreed by the joint committee
· The value of the contributions will be determined annually by the contributing organisation, but must reflect (at a minimum) the level of unavoidable cost commitment for services that the organisation is accountable for. 
· Any in-year underspends will be ring fenced for investment in primary medical services, and their use determined by the joint committee
· Any in-year overspends that cannot be recovered in year or through use of prior year underspends will be shared between contributing partners (pro rata to the level of contribution to the pool)

3. Submission Timetable
By 30th January the CCG must agree with its partners the following documents for submission

· Submission summary
· Terms of Reference and Scheme of delegation for the Joint Committee
· Draft Section 75 agreement 
· Governance arrangements including conflict of interest management and CCG constitution changes

A working group of the three partners has been established to develop these documents during January, and procedures for them to be agreed are in hand within NEL council and with relevant NHS England officers. It is proposed that the CCG Chief Clinical Officer is authorised to agree them on behalf of the CCG.  
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PRIMARY MEDICAL SERVICES CO-COMMISSIONING 

Partnership Board decision – chairman’s action

We are considering the options for Primary Medical Service co-commissioning from 1st April 2015. The following paper firstly considers the case for taking on co-commissioning and then focuses on two options - ‘Joint’ and ‘Delegated’.

We have to decide whether to submit an intention to take on Delegated (Level 3) co-commissioning by 9th January 2015, and if we do there is considerable paperwork to be completed by that time. If we want to take on Joint co-commissioning (Level 2), we have until 30th January to submit.

As the Board meets after the 9th January it is necessary for us to have a decision taken under ‘Chairman’s Action’ as to whether we apply for Level 3 or not.

To help inform the decision to be taken by Mark, he has asked for you to consider the information set out below. 

Please can you let Mark have your thoughts and comments before Christmas.

It should be noted that the decision only applies to 2015/16, as we shall have the opportunity to review that position and if necessary apply for a greater (or lessor) level of co-commissioning – or opt out altogether – in the autumn of 2015. Any change we agree in the autumn would apply from 1st April 2016. 



1. Why take on co-commissioning at all?



Co-commissioning is a term that means NHS England and the CCG (and, in our case, the local authority) formally coming together to take decisions about the commissioning of services. At this moment we need to decide what we want to do for co-commissioning of primary medical services i.e. GP practices. 

The introduction of co-commissioning is a national initiative that is seen as an essential step towards expanding and strengthening primary medical care. It is one of a series of changes set out in the NHS Five Year Forward View, as a key enabler in developing seamless, integrated out-of-hospital services based around the diverse needs of local populations. It is also expected to drive the development of new models of service delivery.

We do not have to do it, so why should we?

· It offers the opportunity for us to have more influence over a wider NHS budget, which should help with our stated intention to shift services and investment from acute to primary and community settings.

· It will bring NHS England, CCG and NEL council together, which should greatly improve the current fragmented and confusing approach being adopted by three separate commissioners

· We will have a much stronger influence on (and understanding of) decisions that are being made

· We can look to use resources very differently e.g. we do not have to follow the national Quality and Outcomes Framework (QoF) if we create an alternative better suited to local circumstances



However, there are some risks including:

· having to manage a pressurised financial resource on behalf of NHS England

· managing conflicts of interest if GPs are influencing decisions about investment in their own services

· being accountable to NHS England for performance and what we deliver 

· fairly scanty level of detail available at this time (there is some national guidance on the NHS England website)

· Under both Level 2 and Level3, NHS England will determine the funding (allocation) to come to NEL locality for primary medical services each year. Therefore neither option offers certainty of future year allocations/funding.



What is the Council of Members view?

CoM members have been asked to give their views (via an email vote) on whether they would support the strategic direction of the CGG being to take on co-commissioning of primary care.  So far we have had 11 responses which represent 44.17% of our population.  Of those responses 90.6% are in favour of co-commissioning.

There had been some discussion of the options of Level 2 or Level 3 at the December meeting but there was no clear consensus at that time, and the meeting was not quorate.



2. Which would be the better co-commissioning option to take?



There are three levels of co-commissioning. In all cases NHS England retains ultimate accountability and control of the decision about how much national resource is allocated to primary medical services, and of the ‘core’ national contract terms and conditions. The lowest level would leave the control of resources and decisions with NHS England, and just give us an ability to join in discussions about strategy which seems to offer very limited benefit. 

The other two levels are called ‘Joint’ and ‘Delegated’. The ‘Joint Commissioning’ (Level 2) approach means that strategy, investment and dis-investment decisions are reached jointly between NHSE and the CCG. The ‘Delegated’ (Level 3) approach means responsibility for all the decisions – and risks- are fully delegated to the CCG .  There would be formal structures to establish if we do either of these.

Joint - Level 2: 

There are choices about what is ‘in or ‘out’ of scope, but the NEL proposal that has been discussed with NHSE and NELC would be:

1. A Joint committee of the three organisations which would be responsible for creating and directing the primary medical services strategic plans; taking key decisions (including those relating to the response to practice changes/retirements); and determining the use of the Pooled budget. 

It would NOT have responsibility for performance management of individual practices against their core contract – that would remain with NHS England.



2. A Pooled budget established through a formal (section 75) agreement which would have:

i. All NHSE GP practice funding for NEL except those committed to ‘core’ contract and premises costs. 

It should be noted that unless we have plans to move entirely away from current GP practice arrangements (which we do not at this time) the committee would be unable to influence or change the use of these funds even if they were in the pool because they are controlled by national regulations/contract terms.

ii. All CCG monies currently committed to GP practice services

iii. The ability for NELC to enter funds into the pool. This option will not be taken up at 1st April 2014, but may be subsequently.



Delegated - Level 3:

All funding and responsibilities delegated to NEL CCG, and we would then have the option to establish a Joint Committee with NELC. NHS England would not be involved in the delegated arrangements.

A summary of the likely benefits and risks is in the attached table.

What is happening elsewhere?

There is a very mixed picture across the other 7 CCGs in our area. Latest intelligence from NHS England Area Team indicates that the most likely scenario (although several CCG s are still considering their position) is that 1 will not co-commission at any level, 3 will seek Delegated co-commissioning, and 3 will seek Joint co-commissioning.

We do not have information beyond this Area Team boundary at this time, but we are aware that many CCGs initially intended to take delegated co-commissioning but are now reviewing and revising that position in the light of more recent guidance.

What is the Executive Team view?

The view of the Executive Team is that the decision is not clear cut, not least due to the lack of detail available to us and the judgements that have therefore had to be made on the balance of risks and benefits described on the attached table. It has certainly been the case in the past that being an early and full adopter of national initiatives has brought benefits to the local area e.g. GP fundholding, first wave PCT 

There is also a judgement call about what the future may hold, for example it is possible that NHS England may decide that it cannot support a large number of Joint arrangements and ‘require’ delegated arrangements, in which case it could be better to move to that from ‘day 1’. 

However, having considered all the information available, the teams view is that ‘Joint’ co-commissioning (Level 2) may provide the better balance of risk and benefit at this time.    



Cathy Kennedy

19 December 2014




SUMMARY OF BENEFITS AND RISKS

		Level 2

		Level 3



		Benefits:

· Shared reputational risk within the health system (public/media will – as now – view it as the CCG)

· Clearer management of Conflicts of Interest due to 3 organisations (CCG, NHS E and NELC) having membership of a Joint decision-making committee

· Opportunity for partnership working and better communications/understanding between the 3 organisations 

· Agreement of aligned single local strategy for primary care – with better potential to feed ‘upwards’ to inform national NHSE view

·  Practice performance contractual issues dealt with by NHSE  (VERY TIME CONSUMING - with no positive or strategic impact)

· Local resource and effort focussed on making positive and strategic change

· Risks from financial and allocation ‘business rules’ imposed on NHS primary care funds stays with NHSE.

· CCG HQ staff not in the (potentially) confusing position of being ‘performance regulator’ and ‘developer’ for member practices

· Opportunity for practice contracts to be simplified into two – ‘core’ (with NHSE) and ‘all other’ (with CCG)

		Benefits:

· Full resource is allocated and managed by the CCG, with no opportunity for NHSE intervention in-year (unless there is mis-management or similar crisis intervention)

· All responsibilities are delegated to CCG – simpler to explain to all stakeholders, and for practices to understand and respond to. 

· Full control of strategic direction and decisions at local level

· Enables a single NHS contract framework with each practice (and opportunity to include NELC contracts)

· We anticipate increasing funding in future years will lie outside core contracts in the future, so may be easier to manage ‘one pot’

· Some small potential to benefit from PCO budget underspends (unpredictable budget which can overspend too)





		Downside/risks

· CCG not in full control of decisions – the Joint Committee will decide

· No potential to benefit from PCO budget underspends (unpredictable – can overspend too)

· CCG may be ‘forced’ to change to delegated in future with consequent cost and time of managing 2 changes

· Committee membership, quoracy and voting needs care and there must be less than 50% GP members (note : only 1 NHSE member voting member is expected, total membership likely to be around 8) 

· No workforce or relaxation of running cost constraints to take on additional responsibilities in 2015/16

· NHSE may have the ability to change funding in year e.g. to withdraw funds to cover pressures elsewhere *



		Downside/risks

· Full reputational risk lies with CCG

· More problematic management of conflicts of interest

· Practice performance contractual issues incur significant legal costs – up to and including Barrister fees - that have to be funded for CCG and Practice 

· CCG will inherit at least one protracted and difficult practice performance case at 1st April 2015

· CCG HQ staff are in the (potentially) confusing position of being ‘performance/ regulator’ and ‘developer/supporter’ for member practices

· Time and money to be spent on managing practice performance contractual issues

· Risks from financial business rules and allocation changes due to being ‘above target funding’ rests with CCG

· No workforce or relaxation of running cost constraints to take on additional responsibilities in 2015/16 – and workload under delegated option will be much higher than under Joint





* Mitigation of last risk listed under ‘Joint’: 

· NHSE has given explicit guarantee that CCG primary care funds (as determined by allocation formula) will be spent within that CCG and not moved elsewhere

· NEL PMS premium funds are formally ring-fenced to NEL

· The section 75 agreement terms can reduce this risk e.g. by requiring Joint Committee agreement to changes to in-year pool funding
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